
US Supreme Court 2019 Sturgeon v. Frost 
  HOVERCRAFT 

 

US Supreme Court 

 

Case: Sturgeon v. Frost, ___ U.S. ___ (2019), Docket No. 17–949 

Date: March 26, 2019    Votes: Unanimous for Sturgeon 

 

Opinion:  Kagan  Concurrence: Sotomayor (with RBG)      

 

Tags: Alaska, hunting, public land, Nation River, hovercraft, National Park Service, Alaska National Interest 

Lands Conservation Act (ANILCA), inholdings, systems units, national parks, navigable waters, regulatory 

authority 

 

Question(s) Presented: Is Alaska’s Nation River public land and therefore subject to the regulatory authority of 

the National Park Service? 

 

Holdings: Not a public land; exempt from NPS regulatory authority under Alaska National Interest Lands 

Conservation Act. 

 “Today, we take up those questions, and answer both ‘no.’ That means Sturgeon can again rev up his 

hovercraft in search of moose.” (slip op., at 2) 

 

Rationale: When Alaska made its parklands, it enclosed nonpublic spaces within the geographical boundaries, 

because it was just too complicated to draw the lines around them. So anywhere there’s a nonpublic tract or 

navigable water, as here, the regular Park Service regulations don’t apply. 

 

Facts: Moose hunter used hovercraft for decades to travel to hunting grounds, until told one year by NFS 

officers that it was against the law. He sought injunctive relief to be allowed to continue traveling by 

hovercraft (“an amphibious vehicle able to glide over land and water alike,” slip op., at 1). “The lower courts 

denied him relief. This Court, though, thought there was more to be said.” (Slip op., at 2) 

 

U.S. History 

 1867: U.S. purchases Alaska from Russia. “You might think that would be enough to go around. But in 

the years since, the Federal Government and Alaskans (including Alaska Natives) have alternately 

contested and resolved and contested and . . . so forth who should own and manage that bounty. We 

offer here a few highlights because they are the backdrop against which Congress enacted ANILCA. As 

we do so, you might catch a glimpse of some former-day John Sturgeons—who (for better or worse) 

sought greater independence from federal control and, in the process, helped to shape the current 

law.” (Slip op., at 3) 

 Next 90 years: Federal gov’t owned all land in Alaska. Didn’t do much with it till turn of century. 

 Early 1900s: TR & Gifford Pinchot of Forest Service—protection of Alaska’s natural resources (esp. 

logging, coal mining). Alaskans didn’t like this (they dumped imported Canadian coal into the Pacific 

Ocean as per Boston Tea Party). 
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 1950s: Congress declared Alaska a state in 1958 and made a land grant: “Over the next 35 years, Alaska 

could select for itself 103 million acres of ‘vacant, unappropriated, and unreserved’ federal land.” (Slip 

op., at 4). Also, they get title to land under navigable waters, and therefore the regulatory authority of 

those waters. 

 1971: Alaska Native Claims Settlement Act (ANCSA): Alaska Natives could select 40 million acres of 

federal land. 80 million more was supposed to be designated national park lands for conservation, but 

Congress failed to ratify these selections before time limit. 

 Carter: used 1906 Antiquities Act to designate national monuments. Not popular with many Alaskans, 

who protested interestingly (see the Great Denali-McKinley Trespass).  

 ANILCA: sets aside 104 million acres of federally owned lands to conserve, but on distinctly Alaskan 

terms. Rescinded Carter’s monuments. Drawing lines was tough because of all the other already-ceded 

lands. Created “a vast set of so-called inholdings . . . that wound up inside Alaskan system units.” (Slip 

op., at 7-8) Park Service does not regulate these lands and waters, but does restrict things like mining 

and solid-waste disposal within the system units.  

 Section 103(c): “Congress thus acted, as even the Park Service agrees, to give the State and natives 

‘assurance that their [lands] wouldn’t be treated just like’ federally owned property. Tr. Of Oral Arg. 50. 

(It is only—though this is quite a large “only”—the nature and extent of that assurance that is in 

dispute.)” (Slip op., at 9) 

 National Park Service Organic Act, 39 Stat. 535: Park Service can regulate parks to preserve them. 

 

Legal History, Prior Appeals & Trial Court Input: 

 District Court (   ): denied Sturgeon declaratory and injunctive relief against ban on hovercraft, saying 

Park Service could enforce a nationwide regulation. 

 9th Circuit Court (   ): Upheld District Court’s decision. 

 Supreme Court (2016): Not impressed; remanded for further consideration. 

 9th Circuit Court (   ): decided Nation River was public land and NFS could regulate it. 

 Supreme Court (2018-19): Granted cert, heard OA, decided for Sturgeon. 

 

Attorneys’ Arguments: 

 For Sturgeon:  

o This wasn’t “public land” (i.e., federally owned land) 

o Also, federal gov’t doesn’t regulate waterways. 

 For Gov’t: 

o US has title to an interest in the Nation River under the reserved-water-rights doctrine, because 

the Park Service wants to safeguard the waters from depletion and diversion. 

 

Appeals to Statute & Precedent: 

 Alaska National Interest Lands Conservation Act (ANILCA), Section 103(c): state, Native, and private 

lands are not subject to NFS regulatory authority, even if they fall within the boundary lines of a large 

swath of conserved land. [94 Stat. 2371, 16 U.S.C. § 3101 et seq.] 
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 54 U.S.C. § 100751(b): Park Service regulation of public lands within national parks; no hovercrafts. 

 36 CFR § 2.17(3) (2018): Same. 

 Sturgeon v. Frost, 577 U.S. ___ (2016) (Sturgeon I): first encounter with this case: remanded to 9th 

Circuit to figure out public lands. 

 FPC v. Niagara Mohawk Power Corp., 347 U.S. 239, 247, n.10 (1954): Nobody has title to running 

waters. 

 Cappaert v. US, 426 U.S. 128, 138 (1976): reserved-water-rights doctrine: Gov’t can reserve water 

rights even if land is not in public domain. 

 Winters v. US, 207 U.S. 564, 576 (1908): Gov’t reserved land for an Indian tribe including (by 

implication) water from nearby river for farming there. 

 Totemoff v. State, 905 P. 2d 954, 965 (Alaska 1995): reserved water rights aren’t the same as holding a 

title. 

 48 Fed. Reg. 30258 (1983): hovercraft rule directed against sight and sound of machines in remote 

places, not protection against diverting or depleting the waterways. 

 

Dicta/Discussion: 

 “Still, we thought two hurdles remained before Sturgeon could take his hovercraft out of storage.” (11) 

 “But the US does not have ‘title’ (as the just-quoted definition demands) to the Nation River in the 

ordinary sense. As the Park Service acknowledges, running waters cannot be owned—whether by a 

government or by a private party.” (12) (Submerged Lands Act give states title to lands beneath 

navigable waters.) 

 Even if Gov’t could claim “reserved water rights,” this “does not give the Gov’t plenary authority over 

the waterway to which it attaches.” (Slip op., at 14) (Gov’t can only use certain volume of water for 

own interests.) 

o “And whatever that volume, the Government’s (purported) reserved right could not justify 

applying the hovercraft rule on the Nation River.” (Slip op., at 15) 

o “A hovercraft moves above the water, on a thin cushion of air produced by downward-directed 

fans; it does not “deplet[e]” or “diver[t]” any water.” (Slip op., at 15) 

o “So the Park Service’s ‘public lands’ argument runs aground. Even if the United States holds title 

to a reserved water right in the Nation River, that right (as opposed to title in the River itself) 

cannot prevent Sturgeon from wafting along the River’s surface toward his preferred hunting 

ground.” (Slip op., at 15) 

 Another Act gives Park Service permission to regulate navigable waterways, regardless of ownership. In 

any other state, Sturgeon’s “suit would not have a prayer of success. . . . Except that Sturgeon lives in 

Alaska. And as we have said before, ‘Alaska is often the exception, not the rule.’” (Slip op., at 16, 

quoting Sturgeon I.) 

 When they drew the boundaries around the public lands but included non-public lands (the 

“inholdings”), those lands were “deemed” not a part of the unit. “Legislators (and other drafters) find 

the word ‘useful’ when ‘it is necessary to establish a legal fiction,’ either by ‘”deeming” something to 

be what it is not’ or by ‘”deeming” something not to be what it is.’” (Quotation Slip op., at 18) 
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o “All non-public lands (again, including waters) would be ‘deemed,’ abracadabra-style, outside 

Alaska’s system units.” (Slip op., at 18) 

o “Geographic inholdings thus become regulatory outholdings, impervious to the Service’s 

ordinary authority.” (Slip op., at 19) 

 “The Service’s reading effectively turns the whole of Section 103(c) into an inkblot.” (Slip op., at 22) 

 “But then the Service (head-spinningly) posits that…” (Slip op., at 23) 

 “It is unfortunate for the Park Service’s argument that the narrow class of regulations thus identified 

does not in fact exist. See n. 7, supra. But we put that point aside for the remainder of this paragraph.” 

(Slip op., at 23 n. 8) 

 “The legislative history (for those who consider it) confirms, with unusual clarity, all we have said so 

far.” (Slip op., at 25) 

 

Concurrence: Sotomayor (with RBG) 

 Wants to make sure we’re clear that Park Service can still have limited authority over navigable rivers 

in Alaska’s parks in order to protect the rivers. (E.g., banning pollution or preserving habitat on the 

riverbanks; regulating as parklands the “Wild and Scenic Rivers.”) 

 Sotomayor has fun with hypos: “This brings us back to Jane, this time canoeing down the Nation River 

with a gallon of toxic insecticide onboard.” (Slip op., at 8, Sotomayor, J. concurring) 

 And BTW it would be helpful if Congress could be more specific about what the NPS may do to regulate 

those Alaskan rivers. 

 

Commentary: 

 Usufructuary rights: “rights for the Government to use—whether by withdrawing or maintaining—

certain waters it does not own.” (Slip op., at 14) (“The Park Service has found a couple of old cases 

suggesting that a person can hold ‘title’ to such usufructuary interests. See ibid.; Crum v. Mt. Shasta 

Power Corp., 220 Cal. 295, 307, 30 P. 2d 30, 36 (1934); Radcliff’s Ex’rs v. Mayor of Brooklyn, 4 N. Y. 195, 

196 (1850).”) 

  



US Supreme Court 2019 Sturgeon v. Frost 
  HOVERCRAFT 

 

Legal Writing Notes 

 Citing slip opinion: 

See id., at ___ (slip op., at 1) 

See id., at ___ –___ (slip op., at 15–16). 

(Note n-dash between number ranges) 

 Phrasing: 

Sturgeon’s case raises the issue how much ‘Alaska is different’ from the rest of the country. (2) 

 And the following sections/pages: 

16 U. S. C. §3101 et seq. 

(Note spaces between initials, but NO space between section symbol and number.) 

 Citing book source: 

See E. Gruening, The State of Alaska 355 (1968). 

See W. Borneman, Alaska: Saga of a Bold Land 240–241 (2003). 

W. Everhart, The National Park Service 126–127 (1983) (Everhart). ( abbreviation designated) 

C. Naske & H. Slotnick, Alaska: A History 317 (3d ed. 2011). 

A. Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts 228 (2012) 

Black’s Law Dictionary 504 (10th ed. 2014) 

Ibid. (quoting G.C. Thornton, Legislative Drafting 99 (4th ed. 1996)). 

 Why does she use id. sometimes and ibid. at others? 

 Why ante v. supra? (in concurrence) 

 Citing LR article: 

Sax, Helpless Giants: The National Parks and the Regulation of Private Lands, 75 Mich. L. Rev. 239, 

263 (1976) 

Sax, Buying Scenery, 1980 Duke L. J. 709, 712, and n. 12 

Hart, Positivism and the Separation of Law and Morals, 71 Harv. L. Rev. 539, 607 (1958). 

 Quoting transcript of OA: 

Tr. of Oral Arg. 50. 

 Reader’s guidance: 

“The key provision here is Section 103(c), which contains three sentences that may require some 

rereading. We quote it first in one block; then provide some definitions; then go over it again a bit 

more slowly. But still, you should expect to return to this text as you proceed through this opinion.” 

(9) 

“Now for the promised definitions.” 

“Finally, to recap.” 

Later: “Now might be a good time to review that provision, block quoted above. See supra, at 9.” 


