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Gravamen/Question(s) at issue: Was defendant-appellee denied due process rights when removed from the
U.S. for a conviction of domestic violence?
Holdings: “[W]e hold that both the 2008 and 2011 removal orders were unlawful, and that neither can serve
as a predicate removal for purposes of § 1326.” (4) (Conviction reversed.)
Rationale: Defendant-appellee was denied due process right to challenge his removal from the country, which
removal was based on a legal error.
 “A person should not be stripped of the important legal entitlements that come with lawful permanent
resident status through a legally erroneous decision that he or she had no meaningful opportunity to
contest.” (5)
Facts: Defendant-appellee unlawfully entered U.S. in 2016 and was convicted of unlawful reentry. He had
previously been ordered removed in absentia in 2008, based on a prior conviction for CA DV, at which point
government says he lost his LPR status. Removed again 2011.
Appeals to Statute & Precedent:
 8 U.S.C. § 1326: Reentry and removal statute: fines and imprisonment. Collateral attack elements
(limited to exhaustion, no review, unfair order).
 8 C.F.R. § 235.3(b)(5)(ii): LPRs cannot be removed on expedited basis.
 United States v. Ochoa, 861 F.3d 1010, 1014 (9th Cir. 2017): Alien charged with unlawful reentry “can
collaterally attack the validity of a prior removal that serves as a predicate element for the conviction.”
(4)
 United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1048 (9th Cir. 2003): “To succeed in a collateral
attack, a defendant must show exhaustion, deprivation of judicial review, and that the entry of the
removal order was fundamentally unfair.” (4)
 Ortega-Mendez v. Gonzales, 450 F.3d 1010, 1017 (9th Cir. 2006): CA battery was not a categorical
crime of violence at this time.
 United States v. Raya-Vaca, 771 F.3d 1195, 1202 (9th Cir. 2014): Alien removed via expedited
proceedings satisfies exhaustion & deprivation of review requirements.
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United States v. Arias-Ordonez, 597 F.3d 972, 980 (9th Cir. 2010): if review of prior removal orders is
limited to procedure rather than soundness of prior proceeding, it “implicates due process concerns by
effectively foreclosing all opportunity for ‘meaningful’ review of the underlying removal.”
Kwong Hai Chew v. Colding, 344 U.S. 590, 597-78 [sic], 597 n.6 (1953): due process violated when LPR
is removed without trial.
Osorio-Martinez v. A.G. U.S., 893 F.3d 153 (3d Cir. 2018): LPR gets broad constitutional protections.
U.S. v. Camacho-Lopez, 450 F.3d 928, 930 (9th Cir. 2006): Removal & prejudice
U.S. v. Mendoza-Lopez, 481 U.S. 828, 838 (1987): collateral attack on removal for illegal re-entry is
viable if prior removal was fundamentally unfair and offended due process.

Dicta/Discussion:
 Defendant-appellee satisfied exhaustion and deprivation of judicial review requirements of a collateral
attack because he was ordered removed in absentia, so he was not informed of his right to appeal.
 “It was error to remove Defendant for a crime of domestic violence under INA § 237(a)(2)(E)(i)”
because at the time (2008) battery was not a categorical crime of violence in CA. (4)
 “It is commonplace in the law that unconstitutional actions by the government will have some
reasonable consequence for further proceedings that viewed in isolation otherwise conform to
procedural requirements.” (7)
o Other examples: Violation of 4th Am.  suppression of evidence; coerced confessions same;
evidence withheld by prosecutor  vacate conviction; false testimony knowingly submitted by
prosecutor  vacate conviction.
 “The important legal protections of lawful permanent resident status do not hang on the whims of
government officials, they stand on the much more secure footing of lawful due process.” (7-8)
Attorneys’ Arguments:
 For Ochoa-Oregel:
o Both removal orders were unlawful; there is no predicate offense for a conviction under § 1326.
 For Government:
o “The government contends that even if Defendant should have been treated as a lawful
permanent resident in 2011, he was not prejudiced because he was an aggravated felon, who
could have been removed anyway, and who would have been denied discretionary relief,
including withdrawal of his application for admission.” (6)
 This argument rejected because:
 LPR had fundamental protections
 His entry docs were not invalid
 Removal on illegitimate grounds is enough to show prejudice.
Commentary:
 For collateral attack on removal proceedings, defendant is “exempt from exhaustion requirements and
will have adequately shown deprivation of judicial review, if the IJ, in the prior removal proceeding,
does not inform the alien of the right to appeal.” (Ubaldo-Figueroa at 1049-50)

