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Question(s) Presented: Does the INA require the detention of criminal aliens without a bond hearing after 

release from criminal custody, no matter how long ago they were released? 

 

Holdings: Ninth Circuit decisions reversed, cases remanded: criminal aliens who are not arrested immediately 

upon release from criminal custody are indeed subject to mandatory detention under 8 U.S.C. § 1226(c). 

 

Rationale: 

 Congress could not have meant “when released” to mean immediately: it just means not before their 

release, and not after their completion of any other provisions (like parole or probation). (see slip op., 

at 21) 

 Congress intended Secretary to act promptly—but no big deal if she blows the implied deadline. 

 

Facts: Respondents “criminal aliens” who were detained without bond after release from criminal custody, 

pending a decision on their removal. “[N]one were arrested by immigration officials immediately after their 

release from criminal custody. Indeed, some were not arrested until several years later.” (slip op., at 5) Filed 

habeas petitions and a class-action complaint “alleging that because they were not arrested ‘immediately’ 

after release from criminal custody, they are exempt from mandatory detention . . . and are entitled to a bond 

hearing.” (slip op., at 6) 

 

Legal History, Prior Appeals & Trial Court Input: 

 District Court CA (also WA): certified class of aliens “who are or will be subjected to mandatory 

detention . . . and who were not or will not have been taken into custody by the gov’t immediately 

upon their release from criminal custody.” 831 F.3d, at 1198 (emphasis added, 6). See Preap v. 

Johnson, 303 F.R.D. 566, 577 (ND Cal. 2014) 

 9th Circuit: affirmed District Courts in both WA & CA: mandatory detention requirement only valid 

immediately upon release from jail; otherwise alien must get bond or parole hearing. 
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Attorneys’ Arguments: 

 For Respondents: 

o Primary textual argument: Secretary is directed to arrest alien “when the alien is released.” 

These immigrants were not arrested “when released” (i.e., immediately upon release from 

criminal custody) so therefore they are not covered by this part of the statute and are instead 

entitled to a bond hearing. 

o “Immediately” upon release = same day (parking lot or bus stop okay) 

 (Inevitable that this deadline “will often be missed for reasons beyond the Federal 

Gov’t’s control,” slip op., at 19) (Especially because some cities decline to inform ICE of 

release dates!) 

 

Appeals to Statute & Precedent: 

 8 U.S.C. § 1226(a): DHS may arrest & detain alien pending decision re. removal; discretion to release 

on bond or parole. 

 8 U.S.C. § 1226(c): aliens released from custody on criminal charges must be detained without a bond 

hearing. 

 8 U.S.C. § 1227(a): removable if in class of deportable aliens. 

 Matter of Rojas, 23 I&N Dec. 117 (BIA 2001) (en banc): detention of aliens released from criminal 

custody 

 Demore v. Kim, 538 U.S. 510, 513 (2003): criminal aliens who are not detained prior to removal 

hearings  

 Matter of Guerra, 24 I. & N. Dec. 37 (BIA 2006): release from detention prior to removal hearing if not 

flight risk or dangerous. 

 Jennings v. Rodriguez, 583 U. S. ___ (2018): only discretionary decisions about the application of § 

1226 are exempt from judicial review. 

 Barhart v. Peabody Coal Co., 537 U.S. 149, 158 (2003): “Or more precisely, a statutory rule that 

officials ‘”shall” act within a specified time’ does not by itself ‘preclud[e] action later.’” (slip op., at 17) 

 U.S. v. Montalvo-Murillo, 495 U.S. 711, 714 (1990): “a provision that a detention hearing ‘shall be held 

immediately upon the [detainee’s] first appearance before the judicial officer’ did not bar detention 

after a tardy hearing.” 

 Zadvydas v. Davis, 533 U.S. 678 (2001): detention violates due process absent procedural protections. 

 

Dicta/Discussion: 

 “Respondents’ argument is not that the Government exercised its statutory authority in an 

unreasonable fashion. Instead, they dispute the extent of the statutory authority that the Government 

claims.” (slip op., at 7) 

 “Respondents are right that only an alien ‘described in paragraph (1)’ faces mandatory detention, but 

they are wrong about which aliens are ‘described in’ paragraph (1).” (slip op., at 12) 
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 “The critical parts of the provision consist of a verb (‘shall take’), an adverbial clause (‘when . . . 

released’), a noun (‘alien’), and a series of adjectival clauses (‘who . . . is inadmissible,’ ‘who . . is 

deportable,’ etc.).” (slip op., at 12) 

 “And since an adverb cannot modify a noun, the ‘when released’ clause cannot modify ‘alien.’” (slip 

op., at 12) 

 (Uses dictionary, too, to define “describes” and “the”!) 

 “It would be ridiculous to read paragraph (1) as saying: ‘The Secretary must arrest, upon their release 

from jail, a particular subset of criminal aliens. Which ones? Only those who are arrested upon their 

release from jail.” (slip op., at 13) 

 “For ‘the alien’—in the clause ‘when the alien is released’—to have been previously specified, its scope 

must have been settled by the time the ‘when . . . released’ clause appears at the tail end of paragraph 

(1).” (slip op., at 14) 

 “In particular, subsection (a) creates authority for anyone’s arrest or release under § 1226—and it gives 

the Secretary broad discretion as to both actions—while subsection (c)’s job is to subtract some of that 

discretion when it comes to the arrest and release of criminal aliens.” (slip op., at 15) 

 “The Secretary must arrest those aliens guilty of a predicate offense.” (slip op., at 16) 

 “…as we have held time and again, an official’s crucial duties are better carried out late than never.” 

(slip op., at 17) 

 “…having thus required the Secretary to impose mandatory detention without bond hearings 

immediately, for safety’s sake, Congress could not have meant for judges to ‘enforce’ this duty in case 

of delay by—of all things—forbidding its execution.” (slip op., at 19) 

 Re. sanctuary cities’ refusal to inform ICE of release dates: “Nor was such local resistance unheard of 

when Congress enacted the language [of this statute] . . . Under these circumstances, it is hard to 

believe that Congress made the Secretary’s mandatory-detention authority vanish at the stroke of 

midnight after an alien’s release.” (slip op., at 20) 

 “Finally, respondents perch their reading of § 1226(c)—unsteadily, as it turns out—on the canon of 

constitutional avoidance.” (slip op., at 25)  

 

Concurrence: Kavanaugh 

 This is ONLY about whether DOJ can detain criminal aliens without a bond hearing if they don’t pick 

them up IMMEDIATELY after their release from criminal custody. Just making sure we’re clear about 

that. 

 

Concurrence: Thomas 

 Not sure we actually have jurisdiction here, but you made an opinion so I guess I’ll join most of it. 
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Dissent: Breyer (with RGB, Sotomayor, Kagan) 

 “The majority concludes that paragraph (2) forbids bail hearings for aliens regardless of whether they 

are taken into custody ‘when . . . released’ from prison.” (Breyer, J., dissenting) (slip op., at 2) 

 “The language of the statute will not bear the broad interpretation the majority now adopts. Rather, 

the ordinary meaning of the statute’s language, the statute’s structure, and relevant canons of 

interpretation all argue convincingly to the contrary.” (Breyer, J., dissenting) (slip op., at 2) 

 “the Government’s reading of the statute—namely, that paragraph (2) forbids bail hearings for all 

ABCD aliens regardless of whether they were detained ‘when . . . released’ from criminal custody—

would significantly expand the Secretary’s authority to deny bail hearings.” (Breyer, dissenting) (slip 

op., at 4) 

 “the Secretary cannot hold an alien without a bail hearing unless the alien is ‘take[n] into custody . . . 

when the alien is released’ from criminal custody.” (Breyer, dissenting) (slip op., at 5) 

 “As a matter of ordinary meaning and usage, the words ‘taken into custody . . . when the alien is 

released’ in paragraph (1) form part of the description of the ‘alien’: An ‘alien described in paragraph 

(1)’ is an ABCD alien whom the Secretary has ‘take[n] into custody . . . when the alien is released’ from 

prison.” (Breyer, dissenting) (slip op., at 5) 

 Goes to dictionary for “described” and “when”! 

 Analogies:  

o “The well-behaved child was taken by a generous couple to see Hamilton.” (at 6) (which WBC?) 

o “Remove the Angus steak from the grill when the steak is cooked to 120 degrees Fahrenheit. . . 

. Let the steak described in Instruction (1) rest for ten minutes and then serve it.” (at 6-7) 

(Which steak?) 

 “Thus, the function of the phrase ‘an alien described in paragraph (1)’ is not to describe who must be 

detained, but instead to describe who must be denied bail.” (at 7-8) 

 Transition statute (Secretary can wait a couple years to increase beds & personnel before starting this 

tactic) indicates that Congress expected Secretary to act promptly, not delay arrests, in fulfilling this 

statute: “The transition statute therefore strongly suggests that Congress viewed the ‘when . . .  

released’ provision as a constraint on the Secretary’s authority to deny a bail hearing.” (at 10) 

 Constitutional issue (due process): too broad powers to Executive to arrest and detain aliens years 

after minor crime, for indefinite time. 

 Thinks CA actually got the time limit wrong: it’s not immediately, but within one year: as per the 

transitional statute allowing one year to get ready. Or “presumptively no more than six months”—

“This presumptive 6-month limit is consistent with how long the Government can detain certain aliens 

while they are awaiting removal from the country.” (at 16) 

 

Commentary: 

 Bond hearings typical for removable aliens if not a flight or safety risk; too risky in some instances, 

though. 

 Jurisdiction question: INA states Secretary’s discretionary judgment in this section not subject to 

review. But okay to review if it’s about the Gov’t’s detention authority generally. 
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Legal Writing 

 Spacing with initials:  

Preap v. Johnson, 303 F. R. D. 566 

8 U. S. C. 

23 I. & N. Dec. 117 

But (CA9 2016) and (ND Cal. 2014) 

 Citing slip op: 

Jennings v. Rodriguez, 583 U. S. ___, ___—___ (2018) (slip op., at 11–12)  

But see id., at ___ (BREYER, J., dissenting) (slip op., at 2) (interpreting paragraph (2) as not forbidding 

bail hearings, as the Constitution likely requires them); id., at ___ (majority opinion) (slip op., at 29) 

(declining to reach constitutional question) 

 Citing book (first cite, then w/ ibid., and second cite): 

“Because ‘[w]ords are to be given the meaning that proper grammar and usage would assign them,’ 

A. Scalia & B. Garner, Reading Law: The interpretation of Legal Texts 140 (2012), the ‘rules of 

grammar govern’ statutory interpretation ‘unless they contradict legislative intent or purpose,’ ibid. 

(citing Costello v. INS, 376 U. S. 120, 122-126 (1964)).” 

 

Scalia, Reading Law, at 174. 

 

 Appendix & infra: 

See Appendix A, infra. 

 See above: 

See Jennings, supra, at ___—___ (Breyer, J., dissenting) (slip op., at 8-10) [within MY opinion] 

 

Ante, at 21. [within PREVIOUS opinion] 

 


