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The right of access to counsel is a defensive right contained within the right of access to the
courts. Both postconviction prisoners seeking habeas relief and pretrial detainees should not
be hindered in their attempts to procure or communicate with counsel/people knowledgeable
in the law (although requiring prison law libraries is beyond the scope of the right).



The situation of immigration detainees is most comparable to pretrial criminal detainees: in
both cases, no judgment has been rendered, and the defendant needs to contend against the
government’s charges while in government custody.



A governmental entity’s interference with a person’s ability to locate or communicate with
legal counsel implicates the person’s constitutional right of access to the courts.
Notes

Re. immigrants in detention:
 “…the law that they use to fight is complex: in addition to the labyrinth of immigration
defenses and relief, many detainees will have to bring a habeas petition just to get a bond
hearing, no matter how long they have been locked up.” (726)


“Detention facilities have taken to forcing attorneys to schedule appointments days in
advance and preventing them from emergency visits.” (727)



Statutory process rights for immigrants in detention:
o 8 U.S.C. § 1362: right to retain counsel at private expense
o 8 U.S.C. § 1229a(b)(4): right to a full and fair hearing



“Mindful of Congress’s plenary power over immigration, courts are reluctant to impose any
constitutionally mandated process that is broader in scope than the BIA has held Congress to
intend by statute.” (727)
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My Summary
The right of Access to Courts is contained in the Constitution, although it is not exclusively
located in any particular clause:
o First Amendment: “to petition the Government for redress of grievances”
o Due Process
o Equal Protection

Re. constitutional right of access to courts:
 “…when the government locks someone up for its own ends and limits access to the outside
world, it cannot frustrate that person’s legal rights.” (728)


At its narrowest, the right protects a detainee’s access to a mechanism for challenging her
confinement, and at its broadest it requires detention authorities to provide a detainee with
the necessary tools to fight her legal claims.” (728)



“no statutory analogue”—so it’s not limited by any laws, and it can be used to support rights.

“Represented noncitizens who remain detained are in fact often detained for longer periods:
they have more tools with which to fight their case, more hope that they might win (and so
are less likely to depart voluntarily), and an attorney preparing longer and more complex
briefs than they might be able to achieve pro se.” (729)



Access to their counsel to prepare their case is crucial.



“To realize the benefits of representation, a detainee has to be able to communicate with her
lawyer.” (729)



Statutory right of access to counsel for immigrants: narrowly defined, only really enforced if
counsel is physically absent or prevented from speaking by an antagonistic judge.



Constitutional right of access to counsel: Sixth Amendment (which also mandates effective
assistance)
o “…if you cannot access your lawyer, presumably she cannot assist you effectively.” (732)
Circuit split re. access to counsel for immigrants:
o 9th Circuit: dispute within the circuit over whether there’s a constitutional right to effective
assistance in an immigration context. Those who say there is think it’s a weaker right than
the 6th Am, though.
o BIA: lays out some factors for reopening a case due to ineffective assistance of counsel in
Matter of Lozada, 1988:
 Affidavit from noncitizen regarding their agreement with the attorney and
attorney’s failures
 Former counsel must be informed and respond
 The complaint must be filed with disciplining authorities
 All of this is hard to accomplish pro se.
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Access to counsel in removal proceedings
 Immigrants are often subject to mandatory detention without a bond hearing.

Right of access to courts
 “Although it is a constitutional right, it is not exclusively cabined to a single clause.” (733)
o Usually found in the Fourteenth Amendment’s due process guarantee
o Also Equal Protection and First Amendment protection
 At a minimum: your habeas petition gets to a judge
 At maximum: the prison is required to have an up-to-date law library.

Johnson v. Avery, 393 U.S. 483 (1969)
o “Since the basic purpose of the writ [of habeas corpus] is to enable those unlawfully
incarcerated to obtain their freedom, it is fundamental that access of prisoners to the
courts for the purpose of presenting their complaints may not be denied or obstructed.”
(Id., at 485; Abe Fortas)
o In this case, prisoners were prevented from helping prisoners with legal matters.
o Postconviction prisoners have to start pro se, because now they don’t get appointed
counsel.
o “The Court therefore defined access to courts not only as the physical ability to prepare
and file a petition, but also as providing unobstructed access for prisoners to those with
knowledge of the law.” (734)



Wolff v. McDonnell, 418 U.S. 539 (1974)
o Access to courts is not limited to prisoners with habeas claims
o “…civil rights claims equally entitled to prevention from obstruction.” (735)



Bounds v. Smith, 430 U.S. 817 (1977)
o Seminal access-to-courts case
o “…that inmate access to the courts [be] adequate, effective, and meaningful.” (Id., at 822)
o J. Marshall included the idea of law libraries or pro bono counsel—this sparked much
dissent; but other rights of access to courts were upheld.
 “…this dispute did not touch the right to unobstructed legal advice.” (735)
o “…concern that postconviction prisoners with low literacy levels had no practical way of
uncovering or pursuing their rights.” (747)



Lewis v. Casey, 518 U.S. 343 (1996)
o Narrowed Bounds’ affirmative scope (re. law libraries & pro bono counsel)
o “The Court therefore articulated an ‘actual injury’ requirement for a plaintiff to have
standing to bring an access-to-courts claim; by requiring an existing injury, the
requirement allows only defensive claims aimed at removing existing impediments rather
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Development of this right through case law
 E.g., the right is restricted when indigent prisoners must pay filing fee or are prevented from
receiving a transcript because of costs.



Lewis v. Casey, cont’d
than prophylactic claims designed to ensure that such impediments never arise. (736; see
id., at 349-51)
o “Under current law, the right of access to courts is therefore at its apex when countering
prison officials’ obstruction of prisoners’ attempts to file basic claims, including prisoners’
access to those with knowledge of how to file and litigate those claims.” (737)

Cohen v. Longshore, 621 F.3d 1311 (10th Cir. 2010)
o Immigration access-to-justice case
o Detention mail clerk refused to send immigrant’s mail, so he couldn’t file an objection to a
judge’s recommendation in a civil matter.
o Court said the prison can’t interfere with the prisoner’s legal actions.



“Where a detention facility obstructs a pretrial detainee’s ability to contact her appointed
counsel, her right to access the courts is therefore especially imperiled.” (739)



Benjamin v. Fraser, 264 F.3d 175 (2d Cir. 2001)
o Exception to Lewis’ “actual injury” requirement:
o Unreasonable delays for defense attorneys interfered with pretrial detainees’ access to
courts
o “…the right to counsel and the right of access to the courts are interrelated, since the
provision of counsel can be a means of accessing the courts.”Id., at 186



Lyon v. ICE, 171 F.Supp.3d 961 (N.D. Cal. 2016)
o Benjamin’s reasoning is applied here to immigration detainees, rather than the
requirement of Lewis
o “…interference with detainees’ ability to call their attorneys from remote detention
facilities could impede their procedural due process right of access to counsel.” (740)
o Located this right @5th Am’s guarantee of full and fair hearing, not an “access-to-courts”
right per se



Orantes-Hernandez v. Thornburgh, 919 F.2d 549 (9th Cir. 1990)
o Immigration detainees’ access to courts would be interfered with if detention officials
obstructed communication with attorneys
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Applying the above to immigrants in detention
 An immigrant detainee’s situation is analogous to a pretrial criminal detainee: there’s no final
order yet, and more tools are available (especially in criminal cases) than post-conviction.
o Detention has more to do with flight risk and inability to pay bail than with punishment.

Application to immigrants in detention, cont’d
 Early SCOTUS cases re. access to courts and habeas:
“The Court worried that those detained by the state were entirely at the mercy of their
facilities in attempting to get their claims to the outside world.” (741)



Parallel with immigration detainees, because if they’re challenging an order of removal,
they’re going to be in detention a while.
“It is therefore when an immigration detainee seeks to use the right of access to courts
defensively, to counter a detention facility’s active obstruction of her ability to make a legal
claim by interfering with her attorney contact, that the core of the right is most fundamentally
implicated.” (741)

Benjamin:
o Pretrial detainees do not need to demonstrate ‘actual injury’—that’s too high a bar for this
stage of the criminal proceedings.
o Application to immigration detainees: counsel is needed so immigrant can defend against
government’s charges.
o “…pretrial criminal and immigration detainees are often facing the first stage of their
proceeding, in the front line of defense.” (742)




Sixth Amendment right to counsel—not enjoyed by non-citizen detainees
First Amendment right “to petition the Government for redress of grievances”
o May be implicated if the immigrant is prevented from contacting her attorney, or if mail is
censored or hindered
o “As access to counsel requires outside communication, courts that have addressed
communication with counsel under an access-to-courts framework have often grounded
the right in the First Amendment.” (743)
o “…even without the First Amendment dimension, an access-to-counsel claim is much
closer to the core protection of a direct access-to-courts right than the adequacy of a
prison library.” (743)
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Enforcing the right in courts
Don’t require “actual injury” for immigration detainees to bring an access-to-counsel claim
 Contra Lewis standard:
“In order to ensure that the courts did not arbitrarily interfere with prison administration,
reasoned Justice Scalia, a prisoner should demonstrate some ‘actual injury’ stemming from his
inability to access the courts.” (741)

Enforcing the right in courts, cont’d
Don’t require Turner v. Safley Test
 Turner v. Safley, 482 U.S. 78 (1987)
o “When a prison regulation impinges on inmates’ constitutional rights, the regulation is
valid if it is reasonably related to legitimate penological interests.” (Id., at 89)
o There are no “penological interests” in immigration detention, since deportation is not
considered punitive.
o This test is not applicable to pretrial detainees because their detention is not punitive at
this point (see dicta in Benjamin).

Implications
 “The right of immigration detainees to access their retained counsel from detention is the
most obvious analogue to the core protection of access to the courts. Government
obstruction of meritorious claims brought from government detention is the essence of the
harm targeted by the constitutional right.” (745)
 1st Amendment facet of Access to Courts right:
The detainee has a right to be heard, which involves filing documents, contacting counsel,
getting claims before a judge, etc.
 Due Process facet: filing requirements should be unobstructed
o “Where the government both detains people and allows legal claims, it cannot allow one
to obstruct the other.” (746)
 Equal Protection facet: Where a person is detained (or the fact of detention itself) should not
hinder the pursuit of a legal claim.
 From the government’s perspective, detention ISN’T punitive.
o “If the government in fact has only administrative reasons for locking someone up, and
has also created statutory avenues of relief that manifest an interest in keeping certain
categories of people in the country, it should not maintain detention facilities that prevent
noncitizens from pursuing their available relief.” (746)
 This is not just about access to counsel—also the ability to FIND counsel, per Eagly & Shafer’s
study: provide up-to-date lists at detention centers, give access to phone & mail
 Immigrants’ ability to “fight other cases stymied by their confinement in immigration
detention.” (747)
o Might be arrested by ICE, but also dealing with family, housing, or criminal court
o “Their ability to defend against these cases depends on ICE discretion to allow noncitizens
to appear in court: otherwise, they may be subject to default judgments on termination of
parental rights or conviction of a crime.” (747)
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For immigration detainees: “Any penological interests of government detention are therefore
necessarily abridged, and the test is not an appropriate standard to apply to immigration
detainees seeking to vindicate their constitutional rights.” (745)
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