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Question(s) Presented: Did a TX law violate the Equal Protection Clause of the Fourteenth Amendment when
it withheld from local school districts state funds for educating children of illegal aliens and denied them
enrollment?
Holdings: Yes, the Texas law was struck down as unconstitutional. District Court rulings are affirmed.
Rationale: All people in the United States are afforded Fourteenth Amendment protections, and an alien is a
person in any ordinary sense of that term (210).
 “If the State is to deny a discrete group of innocent children the free public education that it offers to
other children residing within its borders, that denial must be justified by showing that it furthers some
substantial state interest. No such showing was made here.”
Facts: In 1975, TX Leg. revised ed. statutes so that children of undocumented immigrants could be denied
enrollment in schools and withholding from local school districts any state funds for their education, requiring
them to pay tuition. Plyler v. Doe is a class action filed “on behalf of certain school-age children of Mexican
origin residing in Smith County, Tex., who could not establish that they had been legally admitted into the U.S”
(206). A second group of cases involving the TX law, In re Alien Children Education Litigation, was filed 1978.
Legal History, Prior Appeals & Trial Court Input:
Plyler v. Doe
 USDC for ED TX (1977): suit on behalf of children who could not be enrolled because they were
undocumented. DC declared them a class, and then enjoined school district from denying public
education to these children. Ruled that TX statute violated Equal Protection and “was not supported by
a rational basis” (208).
 Fifth Circuit (1980): Upheld District Court’s injunction and affirmed analysis that statute violated Equal
Protection Clause. (§ 21.031 was “constitutionally infirm regardless of whether it was tested using the
mere rational basis standard or some more stringent test,” 458.)
In re Alien Children Education Litigation
 USDC S/W/ND TX (1978-79): consolidated and heard in SD of TX.
 USDC SD TX (1980): Court held that the law violated the Equal Protection Clause (“the absolute
deprivation of education should trigger strict judicial scrutiny, particularly when the absolute
deprivation is the result of complete inability to pay for the desired benefit,” at 582).
 Fifth Circuit (1981): Summarily approved SD TX decision.
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Attorneys’ Arguments:
 TX:
o “undocumented aliens, because of their immigration status, are not ‘persons within the
jurisdiction’ of the State of Texas, and that they therefore have no right to the equal protection
of Texas law.”
o It’s different from the due process precedent, because of the phrase “within its jurisdiction” (no
such phrase limits due process in 5th & 14th Ams). “In appellants’ view, persons who have
entered the United States illegally are not ‘within the jurisdiction’ of a State even if they are
present within a State’s boundaries and subject to its laws” (211).
o Response: “We have never suggested that the class of persons who might avail themselves of
the equal protection guarantee is less than coextensive with that entitled to due process. To
the contrary, we have recognized that both provisions were fashioned to protect an identical
class of persons, and to reach every exercise of state authority.” (211-12)
 “There is simply no support for appellants’ suggestion that ‘due process’ is somehow of
greater stature than ‘equal protection,’ and therefore available to a larger class of
persons.” (213)


TX:
o If we let the kids into our schools, we’ll be reducing “the state’s limited resources for the
education of its lawful residents” (227). We also would be encouraging illegal immigration.
o Response: “§ 21.031 hardly offers an effective method of dealing with an urgent demographic
or economic problem. There is no evidence in the record suggesting that illegal entrants impose
any significant burden on the State’s economy.” (228)
 “The dominant incentive for illegal entry into the State of Texas is the availability of
employment; few if any illegal immigrants come to this country, or presumably to the
State of Texas, in order to avail themselves of a free education.” (228)

Appeals to Statute & Precedent:
 Fourteenth Amendment: “No State shall . . . deny to any person within its jurisdiction the equal
protection of its laws.”
 8 U.S.C. § 1325: illegal to enter United States without sanction.
 8 U.S.C. § 1251: those who have entered unlawfully can be deported
 Tex. Educ.Code Ann. § 21.031: withholding funds and denying enrollment to children of
undocumented immigrants.
 Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886): The 14th Am “is not confined to the protection of citizens
. . . These provisions are universal in their application, to all persons within the territorial jurisdiction,
without regard to any differences of race, of color, or of nationality, and the protection of the laws is a
pledge of the protection of equal laws.”
 Wong Wing v. U.S., 163 U.S. 228, 238 (1896): aliens guaranteed due process of law by Fifth and
Fourteenth Amendments; they “may invoke the Fifth and Sixth Amendments to challenge actions of
the Federal Government” (212).
 F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920): The Equal Protection Clause directs that
‘all persons similarly circumstanced shall be treated alike.’”
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Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 350 (1938): “the obligation of the State to give the
protection of equal laws can be performed only where its laws operate, that is, within its own
jurisdiction.”
Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 420 (1948): documented aliens are admitted “on an
equality of legal privileges with all citizens under nondiscriminatory laws.”
Shapiro v. Thompson, 394 U.S. 618, 633 (1969): a State may “not . . . reduce expenditures for
educationi by barring [some arbitrarly chosen class of] children from its schools” (Brennan at 229).
Shaughnessy v. Mezei, 345 U.S. 206, 212 (1953): due process for aliens in country
Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 175 (1972): “Obviously, no child is responsible for
his birth, and penalizing the . . . child is an ineffectual—as well as unjust—way of deterring the parent.”
San Antonio Ind. School Dist. V. Rodriguez, 411 U.S.1, 35 (1973): “Public education is not a ‘right’
granted to individuals by the Constitution.” (Brennan at 221) (Marshall dissented here, saying that “an
individual’s interest in education is fundamental,” concurring at 230.)
Mathews v. Diaz, 426 U.S. 67, 77 (1976): “we have clearly held that the Fifth Amendment protects
aliens whose presence in this country is unlawful from invidious discrimination by the Federal
Government” (Brennan at 210).
De Canas v. Bica, 424 U.S. 351 (1976): The States have some authority re. undocumented immigrants
(e.g., re. employment without authorization).
Trimble v. Gordon, 430 U.S. 762, 770 (1977): children are not responsible for their parents’ conduct
nor their own status.

Relevant U.S. History:
 Restricted immigration since late 19th century.
 Congressional debate re. “within its jurisdiction” in 14th Amendment: “intended in a broad sense to
offer the guarantee of equal protection to all within a State’s boundaries, and to all upon whom the
State would impose the obligations of its laws.” (214) (Brennan includes a number of quotations from
the congressional report on these debates from 1866!)
Dicta:
 “To permit a State to employ the phrase ‘within its jurisdiction’ in order to identify subclasses of
persons whom it would define as beyond its jurisdiction, thereby relieving itself of the obligation to
assure that its laws are designed and applied equally to those persons, would undermine the principal
purpose for which the Equal Protection Clause was incorporated in the Fourteenth Amendment. The
Equal Protection Clause was intended to work nothing less than the abolition of all caste-based and
invidious class-based legislation.” (213)




“Use of the phrase ‘within its jurisdiction’ thus does not detract from, but rather confirms, the
understanding that the protection of the Fourteenth Amendment extends to anyone, citizen or
stranger, who is subject to the laws of a State, and reaches into every corner of a State’s territory.”
(215)
“A legislature must have substantial latitude to establish classifications that roughly approximate the
nature of the problem perceived, that accommodate competing concerns both public and private, and
that account for limitations on the practical ability of the State to remedy every ill. In applying the
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Equal Protection Clause to most forms of state action, we thus seek only the assurance that the
classification at issue bears some fair relationship to a legitimate public purpose.” (216)


“[w]e have treated as presumptively invidious those classifications that disadvantage a ‘suspect class,’
or that impinge upon the exercise of a ‘fundamental right.’ With respect to such classifications, it is
appropriate to enforce the mandate of equal protection by requiring the State to demonstrate that its
classification has been precisely tailored to serve a compelling governmental interest.” (216-17)



“Sheer incapacity or lax enforcement of the laws barring entry into this country, coupled with the
failure to establish an effective bar to the employment of undocumented aliens, has resulted in the
creation of a substantial ‘shadow population’ of illegal migrants—numbering in the millions—within
our borders. This situation raises the specter of a permanent caste of undocumented resident aliens,
encouraged by some to remain here as a source of cheap labor, but nevertheless denied the benefits
that our society makes available to citizens and lawful residents. The existence of such an underclass
presents most difficult problems for a Nation that prides itself on adherence to principles of equality
under law.” (218-19)



“Persuasive arguments support the view that a State may withhold its beneficence from those whose
very presence within the United States is the product of their own unlawful conduct. These arguments
do not apply with the same force to classifications imposing disabilities on the minor children of such
illegal entrants.” (219-20)



“Even if the State found it expedient to control the conduct of adults by acting against their children,
legislation directing the onus of a parent’s misconduct against his children does not comport with
fundamental conceptions of justice.” (220)



“§ 21.031 is directed against children, and imposes its discriminatory burden on the basis of a legal
characteristic over which children can have little control. It is thus difficult to conceive of a rational
justification for penalizing these children for their presence within the United States. Yet that appears
to be precisely the effect of § 21.031.” (220)



“Public education is not a ‘right’ granted to individuals by the Constitution. . . . But neither is it merely
some governmental ‘benefit’ indistinguishable from other forms of social welfare legislation. Both the
importance of education in maintaining our basic institutions and the lasting impact of its deprivation
on the life of the child mark the distinction.” (221)



“It is the State’s principal argument, and apparently the view of the dissenting justices, that the
undocumented status of these children vel non establishes a sufficient rational basis for denying them
benefits that a State might choose to afford to other residents.” (224)



“The State notes that . . . the asserted right of these children to an education can claim no implicit
congressional imprimatur.” (224)



“Faced with an equal protection challenge respecting the treatment of aliens, we agree that the courts
must be attentive to congressional policy; the exercise of congressional power might well affect the
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State’s prerogatives to afford differential treatment to a particular class of aliens. But we are unable to
find in the congressional immigration scheme any statement of policy that might weigh significantly in
arriving at an equal protection balance concerning the State’s authority to deprive these children of an
education.” (224-25)


“…there is no indication that the disability imposed by § 21.031 corresponds to any identifiable
congressional policy.” (225)



Child might end up being deported, but “a State cannot realistically determine that any particular
undocumented child will in fact be deported until after deportation proceedings have been completed.
It would, of course, be most difficult for the State to justify a denial of education to a child enjoying an
inchoate federal permission to remain.” (226)



“…we perceive no national policy that supports the State in denying these children an elementary
education.” (226)



“It is difficult to understand precisely what the State hopes to achieve by promoting the creation and
perpetuation of a subclass of illiterates within our boundaries, surely adding to the problems and const
of unemployment, welfare, and crime.” (230)

Concurrence: Marshall
 …but wants to make sure everybody knows that he DOES think public education is a fundamental right
(see his dissent in San Antonio v. Rodriguez). “It continues to be my view that a class-based denial of
public education is utterly incompatible with the Equal Protection Clause of the Fourteenth
Amendment.” (231)
Concurrence: Blackmun
 Wants to talk about the “strict scrutiny” standard of the Court’s equal protection analysis: too much of
this, and the Court could end up making laws, enumerating “fundamental rights” that haven’t been
named in the Constitution. So he doesn’t think it’s generally wise to do strict scrutiny when you’re
talking about nonconstitutional interests. On the other hand, there are some pretty darn fundamental
rights that aren’t included in the Constitution, which “must be accorded a special place in equal
protection analysis” (e.g., right to vote, right to education) ( 233).
 “In my view, when the State provides an education to some and denies it to others, it immediately and
inevitably creates class distinctions of a type fundamentally inconsistent with those purposes
mentioned above, of the Equal Protection Clause.” (234)
Concurrence: Powell
 Wants to emphasize the unique nature of this case, which justifies heightened (though not strict)
scrutiny: “The classification at issue deprives a group of children of the opportunity for education
afforded all other children simply because they have been designed a legal status due to a violation of
law by their parents. These children thus have been singled out for a lifelong penalty and stigma.”
(238-39)
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Dissent: C.J. Burger (White, Rehnquist, O’Connor)
 It’s not our job to decide whether state laws are wise social policy. “We trespass on the assigned function of the
political branches under our structure of limited and separated powers when we assume a policymaking role as
the Court does today.” (242)
 “The court employs, and, in my view, abuses, the Fourteenth Amendment in an effort to become an omnipotent
and omniscient problem solver. That the motives for doing so are noble and compassionate does not alter the
fact that the Court distorts our constitutional function to make amends for the defaults of others.” (243)
 “The Equal Protection Clause does not mandate identical treatment of different categories of persons.”
 “The distinction the State of Texas has drawn—based not only upon its own legitimate interests but on
classifications established by the Federal Government in its immigration laws and policies—is not
unconstitutional.” (244)
 “…by patching together bits and pieces of what might be termed quasi-suspect-class and quasi-fundamentalrights analysis, the Court spins out a theory custom-tailored to the facts of these cases.” (244)
 “The Equal Protection Clause protects against arbitrary and irrational classifications, and against invidious
discrimination stemming from prejudice and hostility; it is not an all-encompassing ‘equalizer’ designed to
eradicate every distinction for which persons are not ‘responsible.’” (245)
 “The importance of education is beyond dispute. Yet we have held repeatedly that the importance of a
governmental service does not elevate it to the status of a ‘fundamental right’ for purposes of equal protection
analysis.” (247)
 “Justice Powell, speaking for the Court in San Antonio Independent School Dist., supra, at 411 U.S. 31, put it well
in stating that, to the extent this Court raises or lowers the degree of ‘judicial scrutiny’ in equal protection cases
according to a transient Court majority’s view of the societal importance of the interest affected, we ‘assum[e] a
legislative role, and one for which the Court lacks both authority and competence.’ Yet that is precisely what the
Court does today.” (248)
 “Without laboring what will undoubtedly seem obvious to many, it simply is not ‘irrational’ for a state to
conclude that it does not have the same responsibility to provide benefits for persons whose very presence in
the state and this country is illegal as it does to provide for persons lawfully present.” (250)
 “…instead of allowing the political processes to run their course—albeit with some delay—the court seeks to do
Congress’s job for it, compensating for congressional inaction. It is not unreasonable to think that this
encourages the political branches to pass their problems to the judiciary.” (254)
 “Surely if illegal alien children can be identified for purposes of this litigation, their parents can be identified for
purposes of prompt deportation.” (n.4/1)
 “…not every isolated utterance of this Court retains force when wrested from the context in which it was made.”
(n. 4/8)

Commentary:
 Brennan uses an archaic word here: “[the statute] was simply a financial measure designed to avoid a
drain on the State’s fisc” – in Rome, this was the public treasury or the emperor’s privy purse; in North
America, in the 19th century especially, it was a public treasury or exchequer.
 This is actually two cases combined into one.
 From the congressional debates on the Fourteenth Amendment in 1866:
o “The last two clauses of the first section of the amendment disable a State from depriving not
merely a citizen of the United States, but any person, whoever he may be, of life, liberty, or
property without due process of law, or from denying to him the equal protection of the laws of
the State.” (Senator Howard; Cong. Globe, 39th Cong., 1st Sess., 2766 (1866))

6

