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Question(s) Presented: Must a deportable alien demonstrate a clear probability of persecution in order to 

obtain withholding of deportation? 

 Subquestion: is “well-founded fear” coterminous with the “clear probability” standard, or more 

generous to the alien? 

 

Holdings: 2nd circuit’s opinion is reversed. Alien must establish clear probability of persecution for withholding 

of deportation.  

 

Rationale: The “well-founded fear” language is not relevant to the withholding of deportation section of the 

statute; therefore, there’s a different standard, and it’s a higher one. 

 

Facts: Yugoslavian citizen entered US in 1976 to visit sister, overstayed 6-week period of stay. Member of an 

anti-communist organization; feared imprisonment if he returned. 

 

History of Case: 

 1976: Entered U.S. & overstayed visitor’s visa. Agreed to depart in Feb. 1977 

 1977: In Jan. 1977 married US citizen who petitioned for his visa. Then widowed. Visa approval 

revoked; ordered to surrender to deportation. 

 1977: motion to reopen deportation proceedings for withholding of deportation 

 1979: IJ denied motion to reopen without evidentiary hearing. 

 1980: BIA upheld IJ’s action because there was no prima facie evidence of clear probability of 

persecution. 

 1980: Refugee Act updated INA 

 1981: filed second motion to reopen, now that § 243(h) had been updated!  

 1981: BIA denies motion (still no “clear probability”). “Thus, the Board applied the same standard of 

proof it had applied regarding respondent’s first motion to reopen, notwithstanding the intervening 

amendment of § 243(h) in 1980.” (411f.) 

 1982: 2nd Circuit CA: reversed and remanded for a plenary hearing under a different standard of proof. 

 1983: SCOTUS grants cert because of circuit split 
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Attorneys’ Arguments: 

 Stevic: 2nd Circuit: with the 1980 Refugee Act, Congress intended to move away from “clear 

probability” language and use UNHCR’s “well-founded fear” standard. 

 INS: “well-founded fear” and “clear probability” standards are indistinguishable in earlier case law. 

Even if there is a difference, Congress intended to keep “clear probability” after the Refugee Act of 

1980 (since it was only going to keep the status quo). 

 Stevic: “the standards are not coterminous and . . . the well-founded-fear-of-persecution standard 

turns almost entirely on the alien’s state of mind.” (413)  

o “This would appear to mean that so long as the fear is not imaginary—i.e., if it is founded in 

reality at all—it is ‘well founded.’” (424) 

 

Appeals to Statute & Precedent: 

 § 243(h): withholding of deportation because alien would be subject to persecution (1976 ed.) Updated 

edition: “such alien’s life or freedom would be threatened in such country on account of . . .”  

 UNHCR Protocol (1967): “well-founded fear” language 

 In re Dunar, 14 I&N Dec. 310 (1973): BIA rejects interpretation of “well-founded fear” that only 

involves a conjectural possibility of persecution; likelihood was required. 

 In re Lam, Interim Dec. No. 2857, p.6, n. (BIA, Mar. 24, 1981): “As we have only quite recently 

acquired jurisdiction over asylum claims, we are only just now beginning to resolve some of the 

problems caused by this addition to our jurisdiction, including the problem of determining exactly how 

withholding of deportation and asylum are to fit together.” 

 Stevic v. Sava, 678 F. 2d 401 (2d Cir. 1982): 2nd Circuit in this case—reversed and remanded for a 

different standard of proof. Should be “well-founded fear” rather than “clear probability.”  

 

Relevant U.S. Immigration History: 

 <1968: AG authorized to withhold deportation if alien would be subject to persecution upon 

deportation. Must demonstrate clear probability or likelihood in order to be eligible. Not available to 

aliens at border seeking refuge due to persecution. Conditional entry for limited number of refugees 

from Communist countries & Middle East.  

 UNHCR Protocol (1968): well-founded fear of persecution; no refoulement where refugee’s life or 

freedom would be threatened. 

 US Refugee Law (1968-1980): In re Dunar (BIA 1973)—well-founded fear defined as likelihood; 

effectively converges with clear probability standard. 

 

Dicta: 

 “The amended § 243(h), like Article 33, makes no mention of a probability of persecution or a well-

founded fear of persecution. In short, the text of the statute simply does not specify how great a 

possibility of persecution must exist to qualify the alien for withholding of deportation.” (421f.) 

 “…it appears that a likelihood of persecution is required.” (422) 
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 Moderate interpretation of well-founded fear: “so long as an objective situation is established by the 

evidence, it need not be shown that the situation will probably result in persecution, but it is enough 

that persecution is a reasonable possibility.” (424f.) 

 “Going to the substance of the matter, . . . it seems clear that Congress understood that refugee status 

alone did not require withholding of deportation, but rather, the alien had to satisfy the standard 

under § 243(h).” (428) 

 “The Court of Appeals’ decision rests on the mistaken premise that every alien who qualifies as a 

‘refugee’ under the statutory definition is also entitled to a withholding of deportation under § 243(h). 

We find no support for this conclusion either in the language of § 243(h), the structure of the amended 

Act, or the legislative history.” (428) 

 “We have deliberately avoided any attempt to state the governing standard beyond noting that it 

requires that an application be supported by evidence establishing that it is more likely than not that 

the alien would be subject to persecution on one of the specified grounds.” (429f.) 

 

 

 


