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Question(s) Presented: Does the withholding of deportation standard (Section 243(h)), which requires an 

alien to show that he is more likely than not to be subjected to persecution, govern applications for asylum 

under Section 208(a) (“well-founded fear of persecution”)? 

 

Holdings: 9th Circuit CA’s decision is affirmed: “well-founded fear of persecution” is not the same standard as 

“clear probability of persecution.” 

 

Rationale: Withholding of deportation (which is obligatory) goes by a narrow, objective standard—clear 

probability future persecution—and asylum (which is discretionary) goes by a broader, subjective standard—

well-founded fear of persecution. 

 These two standards are not the same, as per the statutory language. 

 

Facts: Nicaraguan citizen entered U.S. in 1979 as a visitor. Overstayed visa, INS commenced deportation 

proceedings. She filed for asylum § 208(a) AND withholding of deportation § 243(h).  Brother had been 

tortured for political views and activities, and she feared she would be targeted as well. 

 

History of Case: 

 IJ: Respondent tried to show both that her “life or freedom would be threatened” (for withholding) 

and that she had a “well-founded fear of persecution” (for asylum). IJ used SAME STANDARD for both 

applications. No clear probability of persecution. 

 BIA:  agreed with IJ’s decision—failed to establish future persecution. 

 CA 9th Cir. (1985): Respondent argued that she was eligible for asylum and that imm courts had applied 

the wrong standard to evaluate this claim. “Instead, she asserted, they should have applied the ‘well-

founded fear’ standard, which she considered to be more generous.” CA agreed, remanded to BIA to 

adjudicate with proper legal standard. 

 SCOTUS (1987): Granted cert to resolve a Circuit conflict. 

 

History of Immigration Law: 

 <1980 Amendments: No “statutory basis for granting asylum to aliens who applied from within the 

United States.” (433) 
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 Pre-1980 Statute (Section 203(a)(7)): AG could permit conditional entry to a limited number of 

refugees from Communism or Middle East because of persecution or fear of persecution on account of 

race, religion, or political opinion.” (Low bar as far as persecution standards went.) “Well-founded” was 

added to new INA to reflect language of UN Protocol, but it’s the same standard as before. 

 

 INA (1980) § 243(h): amendment to withholding of deportation provision. Removed AG’s discretion in 

these proceedings (he had it prior to 1968). Now it’s a mandatory duty not to return someone to a 

country where his life or freedom would be threatened on account of a protected ground. (The 

standard was not amended: still “clear probability of persecution,” not nec. a refugee.) 

 

 Refugee Act (1980): “established a new statutory procedure for granting asylum to refugees” (427). § 

208(a) was added—“persecution or well-founded fear of persecution” standard for asylum. Congress 

wanted to bring US statutes into conformity with UN Protocol of 1967.  

 

Attorneys’ Arguments: 

 For INS: there’s no difference between the “well-founded fear” standard (for asylum) and the “life or 

freedom would be threatened/clear probability” standard (for withholding of removal). 

 

Appeals to Statute & Precedent: 

 8 U.S.C. § 1253(h): withholding of deportation if life or freedom would be threatened on protected 

grounds [INA Section 243 (h)] 

 8 U.S.C. § 1158(a): AG’s discretion to grant asylum to refugee if well-founded fear of persecution on 

protected grounds  [INA Section 208(a)] 

 INS v. Stevic, 467 U.S. 407 (1984): future persecution more likely than not; withholding of deportation 

is then obligatory. “Well-founded fear” does not govern withholding of deportation (nonrefoulement) 

decisions. (Asylum standard is broader.) 

 Carvajal-Munoz v. INS, 743 F.2d 562, 574 (CA7 1984): asylum standard requires applicants to present 

specific facts & objective evidence proving past persecution or reason to fear future persecution. 

 Guevara-Flores v. INS, 786 F.2d 1242, 1250 (CA5 1986): “The linguistic difference between the words 

‘well-founded fear’ and ‘clear probability’ may be as striking as that between a subjective and an 

objective frame of reference.”  

 Carcamo-Flores v. INS, 805 F.2d 60, 64 (CA2 1986): well-founded fear v. clear probability 

 Russello v. US, 464 U.S. 16, 21 (1983): well-founded fear of persecution 

 US v. Wong Kim Bo, 472 F.2d 720, 722 (CA5 1972): “where Congress includes particular language in 

one section of a statute but omits it in another section of the same Act, it is generally presumed that 

Congress acts intentionally and purposely in the disparate inclusion or exclusion.” 

 INS v. Phinpathya, 464 U.S. 183, 189 (1984): quoting a couple other cases to say that “the legislative 

purpose is expressed by the ordinary meaning of the words used.” 

 Matter of Salim, 18 I&N Dec. 311 (1982): alien eligible for both asylum and withholding of 

deportation; granted only the limited one, exercising discretion re. asylum. 
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Dicta: 

 “Congress used different, broader language to define the term ‘refuge’ as used in § 208(a) than it used 

to describe the class of aliens who have a right to withholding of deportation under § 243(h).” (423-24) 

 

 “In addition, the legislative history of the 1980 [Refugee] Act makes it perfectly clear that Congress did 

not intend the class of aliens who qualify as refugees to be coextensive with the class who qualify for 

[withholding of removal].” (424) 

 

 9th Circuit opinion: “Relying on both the text and the structure of the Act, the court held that the ‘well-

founded fear’ standard which governs asylum proceedings is different, and in fact more generous, than 

the ‘clear probability’ standard which governs withholding of deportation proceedings.” (425) 

 

 “That the fear must be ‘well-founded’ does not alter the obvious focus on the individual’s subjective 

beliefs, nor does it transform the standard into a ‘more likely than not’ one. One can certainly have a 

well-founded fear of an event happening when there is less than a 50% chance of the occurrence 

taking place.” (431) 

 

 Re. “well-founded fear” standard added to 1980 Refugee Act for asylum: “The standard, as it has been 

consistently understood by those who drafted it, as well as those drafting the documents that adopted 

it, certainly does not require an alien to show that it is more likely than not that he will be persecuted 

in order to be classified as a ‘refugee.’” (438) 

 

 “There is simply no room in the UN’s definition for concluding that because an applicant only has a 

10% chance of being shot, tortured, or otherwise persecuted, that he or she has no ‘well-founded fear’ 

of the event happening.” (440) 

 

 “…an alien who satisfies the applicable standard under § 208(a) does not have a right to remain in the 

US; he or she is simply eligible for asylum, if the AG, in his discretion, chooses to grant it. An alien 

satisfying § 243(h)’s stricter standard, in contrast, is automatically entitled to withholding of 

deportation.” (443) 

 

 “We do not consider it at all anomalous that out of the entire class of ‘refugees,’ those who can show a 

clear probability of persecution are entitled to mandatory suspension of deportation and eligible for 

discretionary asylum, while those who can only show a well-founded fear of persecution are not 

entitled to anything, but are eligible for the discretionary relief of asylum.” (444) 

 

 “Congress has assigned to the AG and his delegates the task of making these hard individualized 

decisions; although Congress could have crafted a narrower definition, it chose to authorize the AG to 

determine which, if any, eligible refugees should be denied asylum.” (444-45) 
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 “The question whether Congress intended the two standards to be identical is a pure question of 

statutory construction for the courts to decide. Employing traditional tools of statutory construction, 

we have concluded that Congress did not intend the two standards to be identical.” (446) 

 

 “There is obviously some ambiguity in a term like ‘well-founded fear’ which can only be given concrete 

meaning through a process of case-by-case adjudication.” (448) 

 

 “We do not attempt to set forth a detailed description of how the ‘well-founded fear’ test should be 

applied. Instead, we merely hold that the IJ and the BIA were incorrect in holding that the two 

standards are identical.” (448) 

 

Commentary: 

 Cert granted to resolve a Circuit conflict regarding this question. 

 Analysis of statutory language: 

o § 243(h): “would be threatened” – “has no subjective component, but instead requires the 

alien to establish by objective evidence that it is more likely than not that he or she will be 

subject to persecution upon deportation.” (430) (Thus nonrefoulement is a governmental 

obligation, not discretionary.) 

o § 208(a): “well-founded fear” – “makes the eligibility determination turn to some extent on the 

subjective mental state of the alien.” (430-31) (Asylum is discretionary; this request is 

precatory, not required to be granted to all those who are eligibe.) 

 Withholding of deportation = nonrefoulement – not extended to everyone who meets definition of 

refugee. It’s an obligation, though, if objective evidence proves that there is a probability of 

persecution upon return.  

 

Concurrence: Blackmun 

 “I write separately and briefly to emphasize my understanding that, in its opinion, the court has 

directed the INS to the appropriate sources from which the agency should derive the meaning of the 

‘well-founded fear’ standard, a meaning that will be refined in later adjudication.” (450B) (Really 

necessary, if the INS was arguing that these two standards are the same thing.) 

 

 “Although the Court refers to a conflict among these courts . . . with one exception . . . all the Courts of 

Appeals that have addressed this question have concluded that the standards for withholding of 

deportation and granting asylum are not the same.” (451) 

 

 “The efforts of these courts stand in stark contrast to—but, it is sad to say, cannot make up for—the 

years of seemingly purposeful blindness by the INS, which only now begins its task of developing the 

standard entrusted to its care.” (452) 
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Concurrence: Scalia 

 Agrees that the two standards are not the same, but won’t join the Court’s opinion because  

1. He doesn’t like the legislative history approach: “Although it is true that the Court in recent times 

has expressed approval of this doctrine, that is to my mind an ill-advised deviation from the 

venerable principle that if the language of a statute is clear, that language must be given effect—

at least in the absence of a patent absurdity. [lots of caselaw here] Judges interpret laws rather 

than reconstruct legislators’ intentions. Where the language of those laws is clear, we are not free 

to replace it with an unenacted legislative intent.” (452-53)  

a. “…there is simply no need for the lengthy effort to ascertain the import of the entire 

legislative history. And that effort is objectionable not only because it is gratuitous. I am 

concerned that it will be interpreted to suggest that similarly exhaustive analyses are 

generally appropriate (or, worse yet, required) in cases where the language of the 

enactment at issue is clear.” (453) 

2. He also doesn’t like that the Court says it should give deference to whatever INS comes up with in 

defining “well-founded fear,” since INS is already “clearly inconsistent with the plain meaning of 

the phrase.” (453) Congress was clear; no need to drag in Chevron. The majority opinion implies 

that the Court is only deferring to the Agency on this issue because it’s too hard to define the 

phrase—IOW, if it wasn’t hard, the Court could go ahead and define it. But this would contradict 

the intent of Chevron, which was to leave to the Agency (rather than the Court) the task of 

interpretation. 

 

Dissent: Powell*, Rehnquist, White 

 Believes that BIA’s interpretation that “there is no practical distinction between the objective proofs an 

alien must submit to be eligible for these two forms of relief” (455). 

 

 “The Court’s opinion seems to assume that the BIA has adopted a rigorous mathematical approach to 

asylum cases, requiring aliens to demonstrate an objectively quantifiable risk of persecution in their 

homeland that is more than 50%.” (455) 

 

 Cites Matter of Acosta for BIA’s interp of “well-founded fear”: based on underlying historical facts, not 

subjective persuasion of possibility of persecution. Compared asylum standard with standard for 

withholding of deportation: “As a practical matter, however, the facts in asylum and withholding cases 

do not produce clear-cut instances in which such fine distinctions can be meaningfully made.” (Acosta 

at 25) [Does this mean Cardoza-Fonseca overrules Acosta in this matter?] 

 

 [But how to distinguish between the two forms of relief, if the evidentiary standard is the same for 

both? Seems like there has to be some difference between “likely to occur” and “more likely than not 

to occur.”] 

 

 “The Board has examined more of these cases than any court ever has or ever can. It has made a 

considered judgment that the difference between the ‘well-founded’ and the ‘clear probability’ 
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standards is of no practical import: that is, the evidence presented in asylum and withholding of 

deportation cases rarely, ife ever, will meet one of these standards without meeting both.” (460) 

 

 “The Court ignores the practical realities recognized by the expert agency and instead concentrates on 

semantic niceties.” (460) 

 

 “In sum, the words Congress has chosen—‘well-founded’ fear—are ambiguous. They contemplate 

some objective basis without specifying a particular evidentiary threshold.” (461) [And all of the 

resources the Court has referred to are also ambiguous.] 

 

 


