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Facts: Guatemalan woman severely abused by husband. Case stretched on for a decade because 

gov’t didn’t have working rules about when DV is reasonably a basis for asylum. 

 

Question Presented: May the applicant qualify for asylum based on her fear of domestic violence? 

 “whether the applicant’s fear of domestic violence may establish a well-founded fear of 

persecution on account of membership in a particular social group.” (2) 

 

DHS Proposals:  

 “…under some limited circumstances, a victim of domestic violence can establish eligibility for 

asylum on this basis.” (2) (Advises asylum grant in this case.) 

 Proposed PSG articulation: “Married women in Guatemala who are unable to leave the 

relationship.” 

 Persecution: threat to life or freedom, serious violation of human rights, severe sexual or 

physical harm 

 Well-founded fear: of future suffering, not just past persecution 

o Fear of persecution in home country 

o Reasonable possibility that applicant would suffer such persecution if returned to 

country 

o Unwilling to return because of such fear 

 Particular Social Group: Acosta’s immutable characteristic test wasn’t properly applied by BIA 

originally (1999). 

o Other suggestions: 

 “whether the group is identified by the applicant’s society as a subdivision of 

society” 

 “whether the shared trait is important within the society, such that it is more 

likely that a distinction will be drawn in the society between those who share 

the trait and those who do not.” (24) 

 “on account of”: nexus requirement—evidence that persecution was motivated by one of the 

five protected grounds. 

 State (in)action: persecution must come from gov’t or from an entity that the gov’t is unable 

or unwilling to control. Pattern of gov’t unresponsiveness. 

 Internal relocation:  

o If applicant has FAILED to show past persecution, burden lies with applicant to show 

relocation is UNreasonable. 



DHS 2004 Matter of R-A- BRIEF 
DV ASYLUM 

o If applicant HAS shown past persecution, burden lies with DHS to show relocation is 

REASONABLE. 

 

Appeals to Statute & Precedent: 

 8 U.S.C. §1101(a)(42) 

 8 U.S.C. §1158 

 Matter of Acosta, 19 I&N Dec. 211, 219 (BIA 1985): shared immutable characteristic 

 Sanchez-Trujillo v. INS, 801 F.2d 1571, 1576 (9th  Cir. 1986): PSG—people activated by 

common impulse or interest; voluntary association. [Not the PSG test applied in some circuits 

or with the BIA; read literally, it conflicts with Acosta’s immutability requirement.] 

 Matter of Chang, 20 I&N Dec. 38 (BIA 1989), superseded on other grounds: “harm is not on 

account of political opinion when it is inflicted regardless of the victim’s opinion rather than 

because of that opinion (brief at 14, emph. original) 

 INS v. Elias-Zacarias, 502 U.S. 478 (1992): nexus requirement (“on account of”): produce 

evidence that persecutor is motivated to persecute victim because of real/perceived 

characteristic of protected ground. (Doesn’t need to be the only reason for persecution, tho.) 

Establish this thru direct or circumstantial evidence. 

 Matter of X-P-T-, 21 I&N Dec. 634 (BIA 1996): evaluating harm related to political opinion 

 Matter of N-M-A-, 22 I&N Dec. 312 (BIA 1998): there’s a limit to “the circumstances under 

which discretion can be exercised to grant asylum based on past persecution alone” (brief at 

18). 

 Surita v. INS, 95 F.3d 814, 819-20 (9th Cir. 1998): police refused to respond to requests for 

help = persecution 

 Matter of O-Z- & I-Z-, 22 I&N Dec. 23 (BIA 1998): Anti-Semitic persecution in Ukraine & 

government inaction 

 Mgoian v. INS, 184 F.3d 1029, 1036-37 (9th Cir. 1999): State action requirement: pattern of 

gov’t unresponsiveness. 

 Castellano-Chacon v. INS, 341 F.3d 533, 548 (6th Cir. 2003): tattoed youth—“shared 

descriptive characteristics cannot by themselves constitute a particular social group” (brief, 4). 

 Fisher v. INS, 79 F.3d 955, 961 (9th Cir. 1996): “the harm feared must be serious enough to be 

persecution (brief, 5) 

 Cardenas v. INS, 294 F.3d 1062, 1066 (9th Cir. 2002): “asylum may be denied where the 

applicant has the reasonable option of avoiding abuse by relocating within the home country” 

(brief, 6) 

 Amanfi v. Ashcroft, 328 F.3d 719, 730 (3d Cir. 2003): persecution of member of PSG possible 

even if membership is only perceived by persecutor (but isn’t true) 

 Llanas-Castellon v. INS, 16 F.3d 1093, 1097-98 (10th Cir. 1994): state must be unable and 

unwilling to protect (if violence from non-gov’t actor) 
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Commentary: 

 Most significant questions that need rules: 

o What constitutes persecution? 

o How do you figure out what motivates a persecutor? 

o What do we want to say about state protection? 

 “In recent years, gender-related claims based, for example, on female genital mutilation 

(FGM) or domestic violence, have often been raised under the social group ground.” (6) 

 

 “While these questions may arise in different and unfamiliar ways in the context of a claim 

based on domestic violence, they are in fact the same questions that are asked in every 

asylum case.” (7) 

 Original articulation of the PSG is faulty: “the IJ essentially defined the group by the harm the 

applicant fears.” (14) circularity 

 Other possibilities: 

o “married women in Guatemala who are unable to leave the relationship” (15) 

 BIA ruled that the PSG did not exist, and that the violence was not on account of membership 

in the asserted group anyway. 

o “DHS argues that the Board’s analysis on these two issues is flawed and, if reinstated 

as precedent, would impede rational, coherent development of particular social group 

law.” (15) 

 “…there may be circumstances in which woman’s marital status should be considered 

immutable. When an individual’s religious or moral convictions dictate that marital status is a 

fundamental attribute of one’s identity, that individual should not be required to change 

marital status. Further, even accepting the premise that one should be required to change 

marital status to avoid persecution, there may be circumstances in which it would be 

impossible to do so, such that the characteristic would be immutable for that reason. This 

would appear to be the case, for example, if a woman could not reasonably be expected to 

divorce because of religious, cultural, or legal constraints, or because evidence indicates that 

her husband would not recognize a divorce or separation as ending the relationship.” (20) 

 

 “…a social group is ‘overbroad’ if it is broadly defined by general traits that are not the specific 

characteristic that is targeted by the persecutors.” (22) 

 “In many cases, these social perceptions may provide evidence of the immutability or 

fundamentality of a characteristic asserted to define a social group. Thus, they may be 

indicators that a social group exists.” (25) 

 “Given the long history and high profile of this case, to decide it without addressing the best 

social group articulation would exacerbate the confusion and uncertainty surrounding the 

legal standards that govern these kinds of cases.” (26) 

 “In defining the particular social group, we must first identify the specific characteristics that 

the persecutor targets in choosing his victim. It seems clear that an integral part of the answer 
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to this inquiry hinges on the status she acquired when she entered into the marital 

relationship.” (27) 

o “…although Osorio’s belief that women generally occupy a low social status may play a 

role in his perception that he can abuse his wife, equally important to the dynamic is 

his perception that subordination is created through the marital bond.” (27) 

 

 “These factors all work in concert to form the particular social group in this case. It would, 

therefore, be inaccurate to say that the social group is broadly defined by gender, by the 

marital relationship, by her inability to leave the relationship, or by Guatemalan nationality. 

Rather, it is the space occupied by the intersection of these factors—married women in 

Guatemala who are unable to leave the relationship—that is the targeted characteristic.” 

(27) 

 “The threshold question at issue in this case is whether Alvarado’s marital relationship is 

immutable.” (28) 

o In Guatemala: women can’t obtain divorce without husband’s permission. 

 Critical of original BIA (1999) decision because it included the evaluation that the husband 

didn’t harm other members of this perceived social group. But that would be adding an unnecessary 

element to the PSG test, since it isn’t always possible for an abuser to reach out and hit another 

member of the group his wife belongs to. 

 “The Board concluded that Osorio abused Alvarado because he was a cruel and violent man. . . This is 

undoubtedly true. Many individuals who inflict harm serious enough to constitute persecution are 

cruel and violent. But when assessing whether harm is inflicted on account of a protected 

characteristic under refugee law, determining that the persecutor is a cruel and violent person does 

not answer the question. . . . Rather, the question is answered by deciding why the persecutor chooses 

this victim as the recipient of harm.” (37 n.12) 

 

Relevant U.S./Immigration Law History: 

 DHS urges that asylum be granted to this respondent, but says that BIA should do so without 

an opinion “so as not to prejudice the rulemaking process” which was underway. 

 “Since 1993, U.S. asylum law has explicitly extended the doctrine of imputation, first 

articulated in political opinion cases, to the other grounds for asylum. Under this doctrine, an 

applicant may establish persecution on account of a protected ground if he or she can show 

that the persecutor was or is inclined to persecute because the persecutor perceives the 

applicant to possess a protected characteristic, even if the applicant does not in fact possess 

that characteristic.” (29) 

 

 

 


