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SUMMARY 

FACTS 

Plaintiffs (both adults and children) claim sexual abuse, kidnappings, and beatings in home countries 

at the hands of non-governmental abusers. Each was given a credible fear determination, but despite 

credible testimony their claim to asylum was denied based on Matter of A-B-. 

QUESTION PRESENTED 

Did Matter of A-B- and DHS’s subsequent Policy Memorandum “unlawfully and arbitrarily impose a 

heightened standard to [DHS’s] credible fear determinations”? (3) 

 

HOLDINGS 

1. “Court finds that several of the new credible fear policies, as articulated in Matter of A-B- and 

the Policy Memorandum, violate both the APA and INA.” (3) 

 

2. The unlawful policies are vacated. 

 

3. “The Court further permanently enjoins the government from continuing to apply those 

policies and from removing plaintiffs who are currently in the U.S. without first providing 

credible fear determinations consistent with the immigration laws.” (4) 

 

RELIEF GRANTED 

1. Permanent injunction against applying new credible fear policies 

2. Return to U.S. of certain plaintiffs who had already been deported 

3. New credible fear determinations will be held according to the statute 

 

PLAINTIFFS’ ARGUMENTS GRANTED BY COURT 

1. The general rule foreclosing DV and gang-related claims violates the APA & INA. 

Rationale:  

 Chevron step two is in play here, because “particular social group” is ambiguous in the 

INA. So Court should review A.G.’s interpretation of PSG in Matter of A-B- to see if it’s 

reasonable. 

 

 Nope, it’s not: at the credible fear stage, the determination must be individualized based 

on the facts of each case.  

 

 To ban such claims as a general rule leads to an impermissible heightening of the standard 

at the credible fear interview. 



2. The “condoned or complete helplessness” [of gov’t] standard violates the APA & INA. 

Rationale: 

 Controlling case is Matter of Acosta: the standard is that the government is “unwilling or 

unable to control” the private actor (not completely helpless to do so). 

 

 The heightened standard in Matter of A-B- means that if anybody received some 

assistance from the government, they could not meet the persecution requirement if the 

abuser is a non-gov’t actor. 

 

3. The DHS’s Policy Memorandum wrongly declared DV/gang-related claims to be 

impermissibly circular. 

Rationale: 

 DHS said that the “inability to leave” clause meant that the PSG was defined by the 

persecution, which is impermissibly circular. Court says DV claims based on “inability to 

leave” are possibly cognizable—the independent characteristics of each case need to be 

taken into account.  

 

4. The Policy Memorandum’s requirements re. selective use of case law by Asylum Officers are 

unlawful. 

Rationale: 

 Asylum Officers are instructed to base their determinations only on Circuit Court cases 

that are consistent with A.G.’s decision in Matter of A-B-. Additionally, they are to restrict 

their choice of favorable case law to the Circuit in which the credible fear interview is held, 

not one in which the asylum hearing will probably be held. 

 

 Court thinks Congress would go for a low screening standard in credible fear interviews; 

therefore, any case law that is favorable to the alien’s claim should be used, and the alien 

should get the benefit of any disagreement between circuits.  

 

 

 

BEST QUOTES 

“Credible fear determinations, like requests for asylum in general, must be resolved based on the 

particular facts and circumstances of each case.” (56) 

 

“The A.G.’s directive to broadly exclude groups of aliens based on a sweeping policy applied 

indiscriminately at the credible fear stage, was neither adequately explained nor supported by agency 

precedent.” (58) 
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